

Enclosure 2


MEMORANDUM OF UNDERSTANDING -- Data Sharing Agreement 

Please sign and return the Memorandum of Understanding (MOU) -- Data Sharing Agreement.  Sign pages 4 and 6 of the attached MOU and insert your institution’s name wherever “name of training provider” is printed in the document.  Return the signed MOU to:  Maryland Higher Education Commission, 839 Bestgate Road, Suite 400, Annapolis, MD 21401-3013, Attention:  Maureen Jackson.



· The purpose of the Memorandum of Understanding – Data Sharing Agreement is to facilitate the collection and analysis of program performance data required by the Workforce Investment Act (WIA).  Performance must be reported annually by the training provider to determine whether each program on the State List of Occupational Training Providers meets the 61% employment rate required to remain on the State List. 

· This agreement will allow available employment databases to be used to determine the employment rate for each program on the Maryland State List.  All  training providers must submit program data including the social security numbers of all students enrolled in each program on the State List.  The Jacob France Center will match these social security numbers against the Unemployment Insurance Wage Records and other available employment databases to determine the employment rate for each program on the State List.    

· The MOU will permit your institution to be a party to a Data Sharing Agreement between the Jacob France Center (JFC) of the University of Baltimore, the Maryland Higher Education Commission (MHEC), and the Department of Labor, Licensing, and Regulation (DLLR). 

· Each training provider must enter into a Memorandum of Understanding with the Jacob France Center of the University of Baltimore to process data required to be collected and analyzed for purposes of WIA.  

· Legal counsel for MHEC and DLLR have reviewed the attached Data Sharing Agreement to ensure its compliance with Federal and State privacy laws.  MHEC’s Assistant Attorney General describes the proposed data sharing agreement and assures that it is designed to comply with the Family Educational Rights and Privacy Act (FERPA).  She states:

“The University of Baltimore, through its Jacob France Center, has acted as the agent for DLLR  for the purpose of maintaining and performing research related to and involving the wage record archives and the DLLR data since 1998.  Under the proposed data sharing agreement between the MHEC, the training providers, and JFC, the Jacob France Center will act as an agent for MHEC and WIA training providers in maintaining and performing research on information obtained from educational records for the purpose of evaluating Federal and State supported education programs such as WIA.  As part of the evaluation, as required by WIA, educational data will be analyzed with data relating to core performance data maintained by JFC for the Department of Labor, Licensing, and Regulation (DLLR).  However, this analysis will be done by JFC and will be conducted so that personal identification of individuals will not be permitted by anyone other than the employees of JFC who are actually conducting the analysis.  The data will be destroyed when no longer needed for analysis.  Any reports issued by DLLR and MHEC will be in the aggregate and not make reference to individuals.  

The arrangements described above were designed to comply with the Family Educational Rights and Privacy Act (FERPA).  Sections 99.31(a)(6)(i) permits disclosure without prior consent when”[t]he disclosure is to organizations conducting studies for, or on behalf of, educational agencies or institutions to:. . .(B) administer student aid programs. . .”  The restrictions on use of the data imposed by the 99.31(a)(6)(ii) (A) and (B) are incorporated into the data sharing agreement between JFC and MHEC and the training providers.  The requirements of 99.35 are met since the research and analysis are being conducted by an educational institution, the University of Baltimore’s JFC.”

Name of Training Provider

MEMORANDUM OF UNDERSTANDING

1. This Memorandum of Understanding (hereafter “MOU” or “Agreement”) is between  the training provider        (name of training provider)       and The Jacob France Center at the University of Baltimore (JFC-UB). This Agreement recognizes that the JFC-UB maintains confidential administrative records received from federal, state and local government agencies. The Agreement also recognizes that use of these records is strictly limited by prior specification of approved uses signed by an authorized person representing each provider of confidential information that is to be used in a particular instance and by an authorized person on behalf of the JFC-UB. A copy of each signed use specification document is to be maintained by each signing party.

2. This Agreement provides for the JFC-UB to receive confidential student data from       (name of training provider)       for specified purposes stated below. The Agreement further states the conditions that must be met in storing, processing and releasing information drawn from these records; identifies a responsible person affiliated with each party to the Agreement for purposes of enforcing these requirements and resolving any differences of interpretation that might arise; establishes a sunset provision for the duration of the Agreement with explicit steps to be taken if both parties want to renew the Agreement; and describes a process for destroying the confidential records, or returning them to       (name of training provider)   at the termination of the Agreement period.

3. Each party to this Agreement understands and acknowledges that the sole purpose for the Agreement is to provide for a secure, reliable and cost-effective linking of        (name of training provider)     data with other databases held by the JFC-UB for the stated purposes authorized. No provision in this Agreement can be interpreted to obligate any other organization or person in any way. 

Specifically, the intention to link student data with other databases does not obligate the owners of the other confidential records to make them available for the desired purpose. This caution is included to recognize and protect the legal rights of third parties. However, this Agreement has been signed with an expectation that the required information to satisfy the intended purposes will be available. It is understood that prior or simultaneous negotiation of the necessary data sharing agreements with other affected parties has been undertaken.       (name of training provider)     retains a unilateral right to terminate the Agreement upon learning that the necessary data sources to accomplish the stated purposes of the Agreement will not be forthcoming.

4.
The following uses of confidential student data provided by       (name of training provider)     to the JFC-UB are authorized:

· Satisfying, or contributing to, Workforce Investment Act performance measurement and consumer report requirements.

· Satisfying, or contributing to, Perkins III Core Indicator measurement requirements, if applicable.

· Satisfying, or contributing to, other federal and state performance measurement needs, which must be specified and approved in advance and attached to this Agreement as an amendment.

· Satisfying, or contributing to, future performance measurement needs identified during the Agreement period by       (name of training provider).      Such uses must be specified and attached to the Agreement as an amendment.

5.  The       (name of training provider)    and JFC-UB mutually agree that the data uses identified in Item 4. satisfy the Family Educational Rights and Privacy Act (FERPA) exceptions to non-disclosure found at 20 USC 1232g(b). Specifically, USC 1232g(b)5 provides that nothing in the Act shall be construed to prohibit state and local educational officials from having access to educational records as necessary for audit and evaluation of federally or state supported educational programs. USC 1232g(b)(1)(F) further provides that education records and personally identifiable information may be released without student or parental consent to "organizations conducting studies for, or on behalf of, educational agencies or institutions for the purpose of developing, validating, or administering predictive tests, administering student aid programs, and improving instruction, if such studies are conducted in such a manner as will not permit the personal identification of students and their parents by persons other than representatives of such organizations and such information will be destroyed when no longer needed for the purpose for which it is conducted."

6.  The       (name of training provider)     and the JFC-UB mutually agree that no student data provided to the JFC-UB under this Agreement may be used to provide performance information to any other organization or person without prior written approval by the person authorized to represent the                                (name of training provider)     in all aspects of the Agreement.

7.  
This Agreement is a non-financial understanding between the      (name of training provider)    and the JFC-UB. No financial obligation by or on behalf of either of the parties is implied by a party's signature at the end of the Agreement. The terms of any financial liability that arises from data processing activities carried out in support of the performance measurement responsibilities covered here must be negotiated separately. The legal authority for data sharing for specified purposes that is conveyed by the signed Agreement cannot be used to support a subsequent claim of implied agreement to financial obligation.

8.   Definitions of terms used in this Agreement include:

A. “Disclose” or “Disclosure” means the release of information with or without a disclosure release from the individual to whom the information pertains.

B. “Individual student record information” includes data elements maintained by, or on behalf of, providers of education services, which are needed to satisfy certain federal, state and local performance accountability requirements.

C. “Earnings data” means unemployment insurance administrative records (UI wage records) maintained by the JFC-UB. Earnings data are maintained by the JFC-UB through a data-sharing agreement with the Maryland Department of Labor, Licensing and Regulation (DLLR).

D. "Employment data" covers non-earnings aspects of employment, such as North American Industrial Classification System (NAICS) codes, employer identification, work-site location, out-of-state employment, federal government employment, and other types of employment that are not covered by state unemployment compensation statutes. Each of these sources is subject to disclosure stipulations that must be satisfied in any data storage, processing and release covered under this Agreement.

E.
“Operations Contractor” is the entity responsible for the technical operation and maintenance of the hardware and software used to link individual student data with employment and earnings data, as these are defined above. The JFC-UB is the only Operations Contractor designated in the Agreement.

F.
“Agreement" means this document with authorizing signatures representing        (name of training provider)     and the JFC-UB), as well as appended amendments that have been signed by both parties and make explicit reference to the Agreement. 

9. Confidentiality Restrictions on Use of Information:  All parties to this agreement recognize that confidentiality of student, employer and employee data is of paramount importance and must be observed except where disclosure is allowed by law. Accordingly, the parties agree to take all necessary steps to protect such confidentiality by complying with the following provisions governing their handling of confidential information:

A.
Operations Contractor: The Jacob France Center at the University of Baltimore     (JFC-UB).

The parties mutually agree that the following named individual is designated as "Custodian" of the files received by the JFC-UB from     (name of training provider)   . 

Custodian:
David W. Stevens, Executive Director




The Jacob France Center




BC 368




University of Baltimore




1420 North Charles Street




Baltimore, MD 21201-5779








(410) 837-2729

"dstevens@ubmail.ubalt.edu"

Processing Site:

The Jacob France Center

The "Custodian" will be personally responsible for the observance of all conditions of use and for establishment and maintenance of security arrangements as specified in the Agreement to prevent unauthorized use. The Operations Contractor agrees to notify 

    (name of training provider)        within thirty (30) days of any proposed change in custodianship. The parties mutually agree that         (name of training provider)  may disapprove the appointment of a new custodian and/or request the immediate return of its own records if the new custodianship arrangement is approved by the other parties.


B.
     (name of training provider)      :

The parties mutually agree that the following named individual will be designated as point of contact for the Agreement on behalf of     (name of training provider)  ______  .



(Name of Contact)



(Title)



(Address)



(Telephone Number)


(E-Mail Address)

10. The Operations Contractor agrees that within the JFC-UB access to the  original data covered by this Agreement shall be limited to the minimum number of individuals necessary to achieve the purpose stated in this  section and to those individuals on a need-to-know basis only.

11. The following specific data files and updates as mutually agreed upon are covered under this Agreement.




[TO BE ADDED] 

The intent of this listing of original data sources is to convey a clear mutual understanding and agreement that confidential administrative records to carry out the purpose of the Agreement are covered only when such  records are specified and appended to the Agreement.

12.  Retention of Original Data:

The Operations Contractor (the JFC-UB) shall retain original data files and any derivative files that continue identification of individuals and/or education entities only for the period of time required to fulfill its responsibilities. 

When the purpose of the Agreement has been completed, the authorized person for the       (name of training provider)     will notify the JFC-UB either to return the files or to certify destruction of the files in writing within 30 days of receiving the instruction. If       (name of training provider)    elects to have its data returned the JFC agrees to return all such files within 30 days of receiving notice to that effect.

The JFC-UB agrees that no data from the original files, or any parts thereof, shall be retained when the aforementioned files are returned or destroyed unless authorization in writing for the retention of such files has been received from the appropriate authorized person designated in the  Agreement.

The       (name of training provider)      and the JFC-UB mutually agree that comprehensive longitudinal coverage of providers is essential to achieve the basic purpose of the Agreement. Hasty destruction or return of component data files is inconsistent with this principle.  It is therefore imperative that the Operations Contractor maintain timely communication with all parties, and reliable documentation of such activities, so the continuing justification for data retention is understood and endorsed.

The Agreement may be terminated immediately, upon written notice, should changes in governing state or federal laws or regulations render performance hereunder illegal, impracticable, or impossible.

Should this Agreement be terminated either by mutual consent or for cause, all parties shall remain liable for the payment of charges accrued up to and including such date of termination.  

13.  Amendment of the Agreement: 

This Agreement may be amended in writing when signed by both parties. Where a written amendment is used for this purpose, such amendments shall not become effective until the written amendment has been fully executed by all parties.

14.  Limitations on Liability:

The Operations Contractor (the JFC-UB) does not warrant that the original data acquired from                  (name of training provider)      is accurate or complete, although every reasonable effort to document the accuracy and completeness of such data files will be made. 

To the extent permitted by applicable federal or state law, each party to the  Agreement shall be responsible for the acts and omissions of its own employees. The parties shall not be held responsible for the misuse of data disclosed under this Agreement by the other party or employees of the other party.

15.  Non-Discrimination:

Each party to this Agreement hereby agrees, warrants, and assures that no person shall be excluded from participation in, be denied benefits of, or otherwise be subjected to discrimination in the performance of the Agreement on the ground of disability, age, race, color, religion, sex, or national origin.

16.  Waiver/Strict Performance:

Failure by either party to insist in any one or more cases upon the strict  performance of any of the terms, covenants, conditions, or provisions of this Agreement shall not be construed as a waiver or relinquishment of any such term, covenant, condition, or provision of the Agreement.

17.  Entire Agreement:

This Agreement is complete and contains the entire understanding between  the parties relating to the subject matter contained herein, including all the terms and conditions of the Agreement. The Agreement supersedes any and all prior understandings, representations, negotiations, and agreements between the parties relating hereto, whether written or oral.

18.  Severability:

If any terms and conditions of this Agreement are held to be invalid or unenforceable as a matter of law, the other terms and conditions hereof shall not be affected thereby and shall remain in full force and effect. To this end, the terms and conditions of this Agreement are declared severable. 

19.  Effective Date of the Agreement:

This Agreement shall take effect upon the date on which it is fully executed by both parties, and it shall continue in force and effect until June 30, 2004, or until terminated or amended in accordance with the terms of the Agreement. 

20.  Signatures:

On behalf of the respective parties the undersigned individuals hereby attest that s/he is authorized to enter into this Agreement and agrees to all the terms specified herein.

For      (name of training provider)      


         For the JFC-UB_____________



______________________________


________________________________




(Printed Name and Title)





(Printed Name and Title)



______________________________


________________________________




      (Signature)










(Signature)



Date:_________________________


Date:____________________________


